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Cau hoi vui

Nghi dinh 163/2006 vé giao dich bao

dam co bao nhiéu diéu?

A.T72
HFC sells apart of the loans to a spedial purpose
B. 73 vehicle (SPY), normally set up as a trust

C.74

D. 75
SPY issuessecurities backed by mortgage home
|oan receivables, better known as
morigage-backed securities (MBS)




Vin bén phép 1j vé béo dam tin dung tai
Viét Nam

** B0 luat dan su
%* Nghi dinh 163/2006
%* Luat cdc TCTD

** Luat Dat dai, Luat Nha g, ...
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Tinh huong khdi dong (1)
Ong Nguyén Vin A dé nghi ACB vay tién mua ciin hd chung cu
tai Thai Ha d€ & (cin ho nay sé dudc ban giao cho dng A trong
nam to1)
Can ho tri gid 2 ty
Ong A dé nghi st dung BDS thudc sé hitu ctia 6ng A gdom gi4 tri
quyen st dung dat va quyen sd hitu nha hién tai cia 6ng A dé
lam tai san bao dam dam.
ACB tién hanh tham dinh, nhan thay ho sd tai san bao dam hoan
toan hop I€ va dinh gia BDS cua 6ng A 1a 4 ty
ACB chap nhan TSBD trén va cung cap san phidm cho vay mua
nha bao dam bang gi4 tri QSDD va QSH nha cia 6g A

Yéu cau: quyét dinh cta ACB c6 rii ro khong?




Luat Pat dai va nhitng khiic mac trong phat trién

nghiép vu cho vay tiéu dung thé chap quyen st

dung dat




16. QuyOn vy nghUa vé ciia hé gia ®xnh, ¢, nh©n s6 dong ®Et
kh«ng phfi Iy ®Et thu?

16.5. C, nh©n ca quyOn ®O thda kO quyOn sé dong ®Et cfia mxnh theo di
chdc hoZEc theo ph,p IuEt.
Hé gia ®xnh ®-ic Nhy n-ic giao ®Et, nOu trong hé ca thunh vién chOt thx
QSDD cfia thunh vitn ®3 ®-ic ®0 thda kO theo di chdc hoc theo ph,p
uEt.

Khi ng-éi ®-ic thda kO Iy ng-&i VN ®Pnh c- & n-ic ngopi thuéc ®&i t-ing
quy ®Pnh t'i khofln 1 BiOu 121 ciia LuEt DEt ®ai thx ®-ic nhEn thda kO
QSDD:nOu kh«ng thuéc ®e&i t-ing quy ®Pnh t'i khofin 1 BiOu 121 cfia LuEt
DEt ®ai thx ch@ ®-ic h-&ng gi, trP cfia phCn théa kO ®3;




16.6. TAng cho QSDD theo quy ®Pnh t'i ®IOm ¢ khofn 2 BiOu 110 cfia
LuEt BEt ®ai; t/Eng cho QSDD ®gi vii hé gia ®xnh, ¢, nhO©n ho/E¢ ng-&i
VN ®Pnh ¢- & n-ic ngopi thuéc ®&i t-ing quy ®Pnh t'i khofin 1 BiOu 121
cfia LuEt DEt ®ai:

16.7. ThO chEp, bo I-nh b»ng QSDDt'i tz choc tYn déng @-ic phBp
ho't ®éng t'i ViOt Nam, t'i ta choc kinh tO ho/Ec ¢, nh©n @0 vay
vén sfn xuEt, kinh doanh;

16.8. Gap vén b»ng QSDD vii tee chac, hé gia ®xnh, ¢, nh©n, ng-&i Viot
Nam ®Pnh c- & n-ic ngopi ®0 hip t.c sfn xuEt, kinh doanh.




17. QuyOn v nghUa vé ciia hé g®, ¢, nh©n sd® thu?

17.1. Hé gia ®xnh, ¢, nh©n ®-ic Nhp n-ic cho thu? ®Et ca ¢.c quyOn vy
nghUa vé sau ®Oy:

a) C.c quyOn vp nghUa vo quy ®pnh t'i BiOu 105 vy BiOu 107 cfia LuEt DE
®ai;

b) B.n, ®0 thda kO, t/Eng TS thuéc sé h+u cfia mxnh g3%n liOn vii ®Et thu?; ng-
&i mua, ng-&i nhEn thda kO, ng-&i ®-ic tAEng cho tpi sfn ®-ic NN tiOp toc
cho thu? ®Et theo mc ®Ych ®- ®-ic x.c ®Pnh;

c) ThO chEp, bfo I-nh b»ng tui sYn thuéc sé h+u cfia mxnh g%n 1iOn vii Et
thu? t'i te choc tYn déng ®-ic phPp ho't ®éng t'i VN, t'i tae chac kinh
t0 ho/Ee ¢, nh©n ®O vay vén SX,KD;

d) Gap ven b»ng tpi sn thuéc sé h=u cfia mxnh g3n liOn vii ®Et thu? trong théi
hin thu? ®Et vii tee chec, hé gia ®xnh, ¢, nhOn, ng-&i VN ®Pnh ¢- & n-ic
ngopi ®O hip t.c SX, KD.




Nhiing van de phat sinh trong quan hé bao
dam tai san

* Vin dé vay tidu diing baoged i i I

dam bang cdn ho chung

cu???




Ong A mua cin ho chung cu dang trong qu trinh
xdy dung va tra tién theo tién do

Ong A thé chap cin hd vay tién tai PVFC(cin ho
2 ty, vay 1 ty)

Cin ct theo ND 163 & cong vin s6 2057 cia B
Tu phép vé cong chiing TS hinh thanh trong
tuong lai, PVFC hoan tat thi tuc nhan bdo dam
TS cua 6ng A tai van phong dang ky thudc phong
TN-MT

Nho sy ho tro ctia ban quan 1y du 4n chung cu,
ong A tiep tuc c6 phiéu thu va ding ky QSH véi
cdn ho tai VCB tai Trung tam diang ky GDBD
(dieu nay thuc hién dua theo Luat Dan su)

PVFC ai
chiu rdi ro
nhiéu
hon??



Cach thuc dang ky

e Ding ky tai san bao dam la can ho s€ dua vao su dung trong
tuong lai: TSBD hinh thanh tu tuong lai — dang ky tai SG
TN& MT (Cin cit theo ND 163 & cong vin s6 2057 ctia Bo
Tu phép vé cong chitng TS hinh thanh trong tudng lai)
Ding ky Tai san bao dam 1a Quyen sé hitu véi cin ho tai

Trung tam dang ky giao dich bao dam




Veé phap 1y

e B0 Tu phédp ra Cong vin s6 232/DKGDBD-NV ngay 4-
10-2007 (Cong vin 232) huéng dan rang quyén ciia
nguoi mua can hé tw hop dong mua bdn duoc coi la
quyén tai sdn theo diéu 322 Bé ludt Déan sw 2005 va vi
vay quyen tai san nay c6 thé dem thé chap.

Dong thoi, hop dong thé chap (quyen tai san phét sinh
t0 hop dong mua ban cin hd) cé thé dude ding ky tai
mot trung tAm dang ky giao dich bao dam




e Cau 1: Ong A dudc phép xiy dung nha & bon tang, nhung xay dén tang thi
2 da 1am cho nha dng B bén canh bi ldn, nit. Ong B yéu cau dng A khic

phuc va ngiing ngay viéc thi cong tiép vi c¢6 nguy co tiép tuc giy ra thiét ha

cho minh. Ong A cho rang 6ng dudc cap phép xay dung nha & bon tang né
ong c6 quyen xay dung va tiép tuc xay. Sau khi x4y xong, éng A st dung
ngdi nha dé dé thé chap vay von tai NH X. Sau khi xem xét dé nghi ctia 6ng
A, NH X chap nhan ng6i nha d6 1am TSTC cho khoan vay ctia 6ng A tai
ngan hang. Vay theo quy dinh cua phdp luat hi€n hanh thi vi€c nhan ngoi
nha clia 6ng A nhu trén dé bdo dam cho khoan vay cia NH X c¢6 ding
khong?




e Cau2: Ong Nguyén Vin Tung s hitu mot ngoi nha 4 tang

cé gid tri khoang 5 ty dong. Ong st dung ngdi nha d6 dé thé
chap vay 1,2 ty dong tai NHNNo & PTNT VN va 1,0 ty
dong tai NHCT VN. Khoan vay 1,2 ty dong tai NHNNo &
PTNT VN dén han vao ngay 30/11/2007. Bén ngay
30/11/2007 6ng Tung khong c6 kha nang thuc hién nghia vu
v6i NHNNo & PTNT VN, con khoan vay 1,0 ty dong tai
NHCT VN sé dén han vao ngay 20/01/2008. Vay khi
NHNNo & PTNT VN xt 1y tai san thé chap dé thu hoi ng
thi khoan vay 1,0 ty dong tai NHCT VN c6 dudc coi 1a dén
han khong va NHCT VN c¢6 dude tham gia xt 1y tai san thé
chap d6 khong?




e Cau 3: Ong Nguyén Hai cam c6 tai san di vay tai
NHTM B ma dén han dng Hai khong thuc hién dudc
nghia vu va trong hdp dong bao dam khong c6 thoa
thuan vé cach thiic xd 1y tai san cam c6. NHTM B
cho rang tai san cam ¢ d6é duong nhién thudc ve
minh, NHTM B c6 toan quyén trong viéc xu 1y tai

san cam cb d6. Quan diém d6 cia NHTM B c¢6 ding
vOi quy dinh hién hanh khong?




e Cau 4: Ong Nguyén Son Tung thé chip gidy chiing
nhin quyén st dung dat tai NHCT X d€ vay 100 trd.
Dén han 6ng Tung khong tra dude nd cho NHCT X va
bi ngan hang phat mai tai san bang cich mang ban dau
gig dé thu hoi ng. Trén manh dat d6 lai c6 ngodi nha mai
bang, 1 tang, khong ghi 1a tai san thé chap. NHCT X cho

rang khi thé chap quyén st dung dat khong can phai

thoa thuan thé chap vé nha vi nha phai theo dat. Vay
quan diém ctia NHCT X trong trudng hop trén 13 ding
hay sai?




e (Cau 5: Ong Tran Thanh va Hoang Tung cung bao lanh cho
ong Binh vay 500 trd tai NHCT A. Ong Thanh va 6ng Tung
khong c6 thoa thuan veé cac phan bao lanh doc 1ap. Pén han
tra no cho NHCT A, 6ng Binh khong c6 kha nang thuc hién

nghia vu ctiia minh, NHCT A yéu cau 6ng Tung tra nd toan

bo s6 tien goc va 1di. Ngan hang thuc hién nhu vay c6 ding
khong?




Métse vEn ®0 cCn l-u ¥ vO nghPk ®bnh 163/2006

e Thuéc quyOn sé h-=u hip ph p cfia ban bfo ®fm
* §-ic phbp giao dbch vu kh«ng ca tranh chEp

* §-fc mua bflo hiOm ®ei vii nh-ng tui sn NN qu
®Pnh phYi mua bYo hiOm.

e XemxBt ® nh gi_tYnh thp t-éng cfia tui sn
» Panh gid xu hudng bi€n dOng gia tri tai san
* § nhai, g trb fuisqn




Nhitng anh hudng ctia N 163 dén
hoat dong cua doanh nghiép

 Nhifng diém c6 10i

» Nhiing diém bat 1oi




Nhiing diém c6 16i

Tai san hinh thanh trong tuong lai
Piéu kién phédp 1y ctia TS

Pham vi bao dam tai san

Th tu uvu ti€n thanh toan

K& bién tai san

Bao dam bang cic khoan phai thu



Diéu 4

e 1.TSBD c6 thé 1a tai san hién cé, tai
san hinh thanh trong tuong lai va
dudc phép giao dich.

2. Tai san hinh thanh trong tuong lai
la tai san thuoc s6 hitu cua bén bao
dam sau thoi diém nghia vu dudc
xac lap hoac giao dich bao dam

dudc giao két.




2.®iOu kiOn ph p Iy ®ei vii tsbd

TS thudc s6 hitu cia bén ¢6 nghia vu hoac thudc sé hitu cua
ngudi thi ba ma ngudi ndy cam két dung TS d6 dé bao dam
thuc hién nghia vu ctia bén c¢6 nghia vu d6i véi bén cé quyén
Tui sfn ®&ic phbp giao dbch

Tui sYn kh«ng ca tranh chEp

Tui sYn ®ic mua bflo hiOm theo quy ® nh

TY nh thp tr-éng cao &Cé gi trb t—ng ®&i sen ®Pnh
Ca @ gi, trb ®O bfo &M tYn dong




3.Ph!m vi bJo ®fm tiOn vay ciia ts

Mét TSB§ ®-ic ding ®0O bfo ®Ym thiic hiOn
nhiOu nghUa vé trq] ni t'i nhiOu TCTD.
Luy:
* Gi_ trP TSB§ ca thO nhd hon, bang hoic 16n hon
tong gia tri cic nghia vu dudc bio dam

e Thu tu uu ti€n thanh toan




4.The tu -u ti*n thanh to n

Tr-éng hip giao dbPch bflo ®m ®ic ®ng ky thx viOc x ¢
®Pnh thg tu -u tien thanh to n khi x0 ly tui sYn bflo ®Im ®-
ic X .c ®Pnh theo thg tu ®ng ky;

Tr-éng hip ca giao dpch bflo ®m ca ® ng ky, ca giao dPc
bYo &m kh«ng ®'ng ky thx giao dPch bflo ®Im ca ® ng
ky ®ic -u ti®n thanh to n;

Tr-éng hip c c giao dbch bfo ®m ®Ou kh«ng ca ®ng ky
thx thg tu -u tien thanh to n ®-ic x c ®Pnh theo the tu x
IEp giao dbch bflo ®fm.




Tinh hudng thd vi

« Ong Nguyén Vin A dé nghi ACB cho vay 9 ty dong thoi
nop 1 ty dé hinh thanh quyén sb tiét kiém mang tén
Nguyén Vin A tri gid 10 ty. (quyén sb tiét kiém nay sé
dudc st dung nhu tai san cam co cho khoan vay 9 ty)
Sau d6, Ong A st dung ban sao cua so tiét kiém dé nghi
thé chap vay 8 ty tai PVFC
Anh/chi ¢6 dong ¥ viéc bao dam tai san trén khong? Tai

sao?




VCB dam lam

Ké todn: biit toan kép

Nghiep vu: ting du nd; ting huy dong

Lgi nhuan: chénh 1&ch 14i cho vay — 14i tién gt

Rui ro: Khong!!!




5.Diéu 4

e 4. Khi giao dich bao dam dudc
giao két hop phdp va c6 gid tri
phap 1y thi Toa an, cé quan NN
¢6 tham quyén khac khong dudc
ké bién TSBD d¢é thuc hién nghia
vu khac ctia bén bao dam, tru
truong hop phap luat c6 quy dinh
khac.




6.BYlo ®&m b»ng chuyOn nh-ing ¢ c khofin
phvll thu

 Hxnh thgc chuyOn nh-ing c c KPT:

- ChuyOn nh-ing ni KY n (kh«ng th«ng
b.0)

- ChuyOn nh-ing ni mé (c& th«ng b 0)

 Hip ®ng chuyOn nh-ing ¢ ¢ khofin phY
thu




Pieu 19. Cic khoan phai thu khéng dude BTT
Nhting khoan phai thu sau day khong dudc thuc hién BTT:

1. Phdt sinh t hgp dong mua, ban hang ho4 bi phdp luét cam;
2. Phit sinh tif cdc giao dich, thoa thuén bat hop phép:;

3. Phat sinh tu c4c giao dich, thoa thuin dang c6 tranh chap;

4. Phat sinh tir cic hop dong ban hang dudi hinh thic ky gi;
5. Phét sinh tit hop dong mua, ban hang c6 thoi han thanh todn con lai dfi
hon 180 ngay.

6. Cic khoan phai thu di dudc gdn nd, cam cd, thé chap.

7. Cdc khoan phai thu di qud han thanh todn theo hop dong mua, ban hihg.



Nhiing diém bat 19i

Bao dam bang bio lanh
Xu 1y tai san
Tai san hinh thanh trong tuong lai

Tai san gan lién v6i dat




2.Dieu 68

1. Quy dinh trong truong hop
khong c6 thoa thuan ve

phuong thic xu ly TSBD la

quyen st dung dat, tai san

gan lién v4i dat thi cac tai

san nay dudc ban dau gi.




3. Khi chi thé chap TS gan lien v6i dat ma khong thé chap QSDD
thi

khi xti 1y tai san gan lien véi dat, ngudi mua, ngudi nhan chinh

i san gén lién v6i dat d6 dudc tiep tuc si dung dat.

Quyen va nghia vu ctia bén thé chﬁp trong hop dong vé QSDD
gitta bén thé chip va ngudi st dung dat dudc chuyen giao cho
nguoi mua, ngudi nhin chinh tai san gan lien véi dat, trit trudng

hop ¢6 thoa thuan khéc.




4 Khoan 2 Bieu 70 Nghi dinh quy dinh
— Néu phép luat quy dinh viéc chuyén QSH, QSD TS phai

/

CO
e Su dong y bang vin ban ctia chi s hitu,
« Hop dong mua ban tai san giita chi sé hifu tai san hoic ng
phai thi hanh 4n v6i ngudi mua tai san vé viéc xtit Iy TSBD

\

— thi hgp dong cam co tai san, hop dong TCTS dugc d

g
dé thay thé cho cdc loai gidy t0 nay.

— —



Picu 12:
Céc truong hop phai diang ky giao dich BD

Thé chap QSDP
Thé chap QSDR, QSH ring san

xuat 1 ring trong

T'he chap tau bay, tau bién

Thé chap 1 TS bao dam thuc hién

nhieu nghia vu




KHAI QUAT VE HE THONG VA THAM QUYEN DK
CUA CAC CO QUAN DPKGDBD

Trung tim Ding ky thuéc Bé Tw phap: ding ky GDBD

véi cac loai tai san, trir cdc trudng hép thudc tham quyeén

dang ky cua cac c¢d quan ding ky dudc néu dudi day.




KHAI QUAT VE HE THONG VA THAM QUYEN DK
CUA CAC CO QUAN PKGDBD

Cd quan diing ky tau bien va thuyén vién khu vuc:

ding ky GDBD d6i vdi tau bicu (ba cd quan tai Hai
Phong, Pa Nang, Thanh pho Ho Chi Minh).




KHAI QUAT VE HE THONG VA THAM QUYEN DK CUp
CAC CO OUAN DKGDBE

Cuc Hang khong dan dung Viet Nam: ding k
GDBD doi véi tau bay.




KHAI QUAT VE HE THONG VA THAM QUYEN DK CU:
CAC CO QUAN DKGDBD

Vin phong ding ky thudc S6 TN&MT (noi cé dat, TS gd
lien véi dit): PK GDBD bang QSD dat, TS gin lien vé
dat néu bén bao dam la t6 chite kinh té, ngudi VN din

cu 6 nude ngoai, to chitc nude ngoai, ngudi nude ngoii.




KHAI QUAT VE HE THONG VA THAM QUYEN DK CU!
CAC CO QUAN BKGDBD

Vin phong ding ky thuéc Phong TN&MT (noi co dat
TS gan lién véi dat): PK GDBD bang QSD dat, TS ga
lien véi dat trong trucéng hop bén bao dam la ho gia dinh
ca nhan.

Déi vdi nhitng noi k thanh lip VP DPKQSDD,thi Phong
TN&MT thuc hién tham quyén dding ky trén.




Ho so tai san bao dam du 4n khu d6 thi Vin Phd

Anh/chi hay dinh gia tai san bao dam trong
truong hop du an trén

Anh/chi hay thiét ké bo ho so tai san bao dam
va nhiing nguyén tac quan trong trong viéc ky
hop dong tai san bao dam hinh thanh trong
tuong lai cua truong hop du an trén




DPinh gia va cho vay Van Phu

e SO tién con thu dudc ti dudc ti viée khai thac dién tich dat
thuong pham cua du 4n: 1.738,9 ty dong.

e Do d6, dé nghi dinh gida TSDB bang tong gid tri dau tu du
tinh vao du 4n : 1.379 ty dong.

» Gia tri dam bao t6i da: 400 ty dong (29% tri gid tai san)




Phén tich ho so du an khu dé thi Vin Phi

Hay xdc dinh cdc ho so phdp 1y con thiéu ctiia DA
lién quan dén tinh phép ly cua ndi dung giai phong
mat bang cua DA trén

Cho biét cdc rii ro c6 thé phat sinh tit DA trén
Hay dinh gia TSBD trong truong hop DA trén
Hay cho biét nhitng nguyén tac giai ngin dé dam

bdo an toan nguon von trong trudng hdp DA trén

.
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Tinh hu(’A)ng phap ly Van Phu city

Thong bdo ctiia SG Tai chinh ve “S6 tien nop si dung dat cho du 4n 1a
435.044.206.000 VND”’.

Phuong 4n tong thé boi thudng & hd tro GPMB du dn Khu d6 thi méi
Vin Phi ctia Ban bdi thusng GPMB Thanh ph6 gti S6 TN&MT (gdom
T6éng mic gia du téan den bi)

Phuong 4n bo tri dat dich vu&dat gian dan cho céc hd dan trong khu vuc
du an cua UBND.

Quyét dinh thu hdi 75,6 ha dat tai du 4n giao cho Cong ty CP Pau tu
XD&KD nha Quang Ninh cuia UBND

Cong viin dé nghi xdc nhén ciia SJ tai nguyén moi truong
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