


. KHAI QUAT CHUNG VE LUAT DAN SU

1. Khai niém Luat dan su

Luat dan su'la mot nganh luat doc lap
trong hé thong phap luat Viét Nam, bao
goém céac quy pham phap luat diéu chinh
cac quan hé tai san mang tinh chat hang
hoa - tién té va cac quan hé nhén than
trén co so binh dang, dbc I14p cuda céc chu
thé tham gia vao cac quan hé do.
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2. Poi tuong diéu chinh cua luat dan su

GOm c6 hai nhém quan hé xa hoi:

o/ Quan hé vé tai san
 Quan hé nhan than
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Quan hé vé tai san :1a quan hé gitta ngudi voi
ngudi thdng qua mot tai san.
Quan hé nhan than: 1a quan hé lién quan dén
cac gia tri tinh than cla con nguai

Quan hé nhéan than khéng lién quan dén
tai san nhu: ho tén, danh dy, uy tin, nhan pham

clia ca nhan hay t6 churc... Bay la nhu‘ng quyén
nhan than khéng thé dich chuyen

Quan hé nhan than cé lién quan dén tai
san nhu: quyén tac gia, quyén sd hiiu cong
nghlep phat minh, sang ché... Pay la cac quan
hé nhan than gan vdi Igi ich vat chat,
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3. Phuong phap diéu chinh ctia nganh
luat dan su

Phuong phap doc lap

Phuong phép binh dang

Phuong phap tu dinh doat
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Bé luat nay da duoc Quoc hoi
nudc Cong hoa xa hoi chu nghia Viét
Nam khoa XI, ky hop thtr 7 thbng qua
ngay 14 thang 6 nam 2005. cé hiéu
luc tir ngay 01/01/2006.

Bé lu4t gém 36 chuong, 775 diéu.



. MOT SO NOI DUNG CO BAN CUA BO LUAT
DAN SU NAM 2005

Ché dinh vé quyén sé hiiu

Quyen s@ h(tu la ché dinh gilr vi tri trung
tdm cua Luat dan su, la tong hgp cac quyen
nang cla chd sé hu‘u doi vai tai san cla
minh theo quy dinh cua phap luat.

Quyén sé hitu la mét quan hé phap luat
dﬁn su, cho nén né cling bao gom ba thanh
phan:

7, Chul thé,
I Khach thé
“} NOi dung,.
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1.1. Chd thé cda quyén so hitu:

Con goi la chu soé hiru, bao gom:
ca nhén, phap nhan, cac chu thé khac
(hé gia dinh, t6 hop tac...) c6 du ba
quyén nang phap ly la quyén chiém
h{tu, quyén st dung va quyén dinh
doat tai san.



Il. MOT SO NOI DUNG CO BAN CUA BO
LUAT DAN SU NAM 2005

1.2. Khach thé cua quyén sd hitu: 1a tai san,
bao gom:
Vat c6 thuc
Tién: céac loai tién té cla cac quoc gia dua
vao luu théng trong xa hoi.
Giay to tri gia dugc bang tién: ngan phiéu, trai
phi€u, co phiéu, thuong phiéu...
CAc quyén tai san: quyén sir dung dat, quyén
sé hitu tri tué, quyén doi no...
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1.3. N6i dung cua quyén so hitu: (chuong xi
NOi dung cla quyén sé hiu la tong
hop cac quyén nang cla chu sé hitu doi
v@i tai san thudc quyén sé hiru clia minh,
bao gom:
Quyén chiém hi,
Quyén s dung
Quyén dinh doat tai san.
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Quyén chiém hitu:
~ La quyén cua chu s¢ hitu ty minh

nam git, quan ly, ki€m soat, chi phoi tai
san theo y chi cua minh

Quyén chiém hitu dugc chia thanh hai
loal:

4 Chiém h{tu hop phap

4 Chiém h{ru bat hgp phap
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Chiém hiru hop phdp: 1a chiém hitu c6 cin c phap
luat

1. Chud sé h{ru chiém hitu tai san;

2. Nguoi dugc chu sé hru uy quyén quan ly tai san;

3. Ngudi duoc chuyén giao quyén chiém h{tu théng qua giao
dich dan su phu hop vai quy dinh cua phéap luat;

4. Ngudi phat hién va gir tai san vo chu, tai san khong xac dinh
dugc ai la chu sa hitu, tai san bi danh roi, bi bo quén, bi
chon giau, bi chim dam phu hgp vai cac diéu kién do phap
luat quy dinh;

5. Ngudi phat hién va gilr gia stc, gia cam, vat nudi dudi nudc
bi that lac pht hgp véi cac diéu kién do phap luat quy dinh;

6. Cac truong hop khac do phap luat quy dinh.
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Chiém hiru bat hop phap la chi€ém h{tu khéng co
can cU phap luat. Chiém hiiu bat hop phap dugc chia
thanh hai loai:

] Chiém hiru bat hop phap ngay tinh: 1a truong hop
nguoi chi€ém hitu khdng biét va khéng thé biét viéc chiém
h(u tai san doé la khdng cé can ci phap luat, thi goi la
chiém h{ru bat hop phap ngay tinh.

» Chiém hiru bat hop phdp khéng ngay tinh: 1a
truong hop ngudi chi€ém hitu da biét va cé thé biét minh
chiém h{u tai sdn doé la khéng cé can c phap luat, hoac
chiém h(tu tai sén tu mot nguoi khéng phai la cht sé hitu
doi véi tai san ay
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Quyén sur dung:

La quyén khai thac cong dung, khai thac nhiing lgi
ich vat chat cla tai sén trong pham vi phap Iuat cho
phép (khéng lam dnh hudng dén ca nhan, to chirc
khac...).

Hoa loi |a nhiing san vat tu nhién cé tinh chat hitu
ca do tai san mang lai cho chu sa hitu nhu: huong
triing do gia cam dé ra, hoa qua trén cay, gia stic nho
do me chung sinh ra...

Loi tuc duoc coi la mot khoan Igi ma chu sé hitu thu
dugc tu viec khai thac cong dung cua tai san nhu:
khoan tién thu dugc tur viéc cho thué nha, tién lai thu
dugc tu viéc cho vay tai san, mua trai phiéu, c6
phiéu...
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Quyén dinh doat:

L& quyén nang cua chd sé htu dé quyét
dinh s6 phan cua tai san. Chu sg@ hu thuc
hién quyén dinh doat bi€u hién & hai géc
do:

+  Dinh doat vé s6 phan thuc té cla vat
nhu: tiéu dung hét, huay bo, tu bo quyén so
h{ru déi voi vat...

+  Dinh doat vé s6 phan phéap ly cta vat la
viéc chuyén giao quyén sad hitu doi vai vat
tUr NgUoi nay sang nguoi khac
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Viéc mot nguoi thuc hién quyén dinh
doat doi vdi vat sé lam cham dut hoac thay
dbi cac quan hé phap luat lién quan dén tai
san do.

Pé& tao diéu kién thuan Igi cho chul sé
h{ru khi dinh doat tai san, BO luat dan su da
quy dinh chud sd hitu c6 thé dy quyén cho
nguoi khac dinh doat tai san, nguoi dugc Uy
quyén phai thuc hién viéc dinh doat theo
cach thuc phu hgp vai y chi va lgi ich cua
chu s& h{ru va phu hgp vai phéap luat.
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Trong ba quyen nang néu trén, moi
quyén nang cé6 mot y nghta nhat dinh
nhu:

Quyén chiém hiru la tién dé quan
trong cho hai quyén kia;

Quyen su’' dung mang y nghla thuc
tién, y nghia kinh té, tao cho chu SO hu’u
khai thac lgi ich, cong dung cUa tai san;
Quyén dinh doat lai c6 y nghia phap ly
quan trong doi v&i chu sé hitu tai san.
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2. Hop dong dan su
2.1. Khai niém:

Hop déng dan su la su thda thuan
gilra cac bén vé viéc xac 1ap, thay doi
hoac cham dut quyén, nghia vu dén su
nham dap Ung nhu cau sinh hoat, tiéu
ding hoac san xuét kinh doanh.
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 Nguyén tac giao két hop déng dan
su:

Hoan toan tu nquyén. binh dang.
trung thuc, thién chi, khbéng bén nao
duoc ép budc bén nao trong viéc ky két
va thuc hién hgp dong.

Puagc tu do giao két hop dong nhung
khong trai phap luat va dao duc xa hoi.
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2.2. Chu thé cta hop déng dan su:

CA NHAN
PHAP NHAN

HOP TAC XA
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CA NHAN

Ca nhén tir 18 tudi tro l1én, c6 day du nang
luc hanh vi dan su dugc phép tham gia tat cd
cac hop dong dan su va tu chiu trach nhiém vé
viéc thuc hién hgp dong do.

Ca nhén tir du 15 dén 18 tudi dugc ky két
mot s6 hop dong néu minh co tai san dé thuc
hién hgp dong do, nhung phai dugc su dong y
clUa nguoi giam hd cua ho
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PHAP NHAN ( biéu 84)
MOt t6 chirc dugc cong nhan 1a phap nhan
khi c6 du cac diéu kién sau day:
1. Bugc thanh lap hop phap;
2. C6 ca cau td chuc chat ché;
3. C6 tai sdn doc lap vdi ca nhan, td chirc khac
va tu chiu trach nhiém bang tai san do;

4. Nhan danh minh tham gia cac quan hé phap
luat mot cach doc lap.
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HO GIA PINH

HO gia dinh ma cac thanh vién c6
tai san chung, cung déng gép cong suc
dé hoat dong kinh té chung trong san
xuat néng, 1am, ngu nghiép hoac moét s6
[inh vuc sédn xuat, kinh doanh khac do
phap luat quy dinh la chu thé khi tham
gia quan hé dan su thudc cac linh vuc
nay
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« HOP TAC XA

TO hop tac dugc hinh thanh trén co sé hop
dong hop tac co chiing thuc ciia Uy ban nhan
dan xa, phuong, thi tran cla tu ba ca nhan tré
lén, cling déng gop tai san, cong suc dé thuc
hién nhiing cong viéc nhat dinh, cung hudng |oi
va cling chiu trach nhiém la chu thé trong cac
quan hé dan su.

Pai dién cula t6 hop tac trong cac giao dich
dan su la té trudng do cac to vién cUr ra.
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2.3 Hinh thure giao dich dan su

1.

“Giao dich dan sy dugc thé hién bang 10i noi,
bang van ban hoac bang hanh vi cu thé.

Giao dich dan su théng qua phuong tién
dién tu dudi hinh thic théng diép dir liéu duoc
coi la giao dich bang van ban.

Trong truong hgp phap luat quy dinh giao
dich dan su phai duoc thé hién bang van ban,
phai c6 cong chirng hoac ching thuc, phai
dang ky hoac xin phép thi phai tuan theo céac
quy dinh do.
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2.4. NOi dung cua hop déng dan su:
La tdbng hop céac diéu khoan trong hop
dong, cac diéu khoan do duagc chia lam
3 loai:
Piéu khodn ca ban.
Piéu khoan théng thuong.
Piéu khoan tuy nghi.
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2.5. Cac loai hop déng dan su théng
dung:

Hop dong mua ban tai san; Hop doéng
mua ban nha &; Hop dong trao doi tai
san; Hop doéng tang cho tai san; Hop
dong vay tai san; Hop dong thué tai san,
nha &; Hop dong thué khoan tai san; Hop
doéng cho muon tai san; Hop dong dich
vu; Hop dong van chuyén tai san, hanh
khach; Hop dong gia cong
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2.6. Trach nhiém déan sw do vi pham

hop déng
La trach nhiém cua bén vi pham hop

dong doi véi chu thé bén kia. Bén vi
pham phai ti€p tuc thuc hién hop doéng
hodac phai boi thudng thiét hai do hanh
vi khéng chap hanh hop dong ma gay
thiét hai cho bén kia.
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3. Trach nhiém boi thuong thiét hai
ngoai hop dong

biéu 604, B6 luat Dan su 2005 quy
dinh: “Ngudi nao do cé 10i c6 y hoac 10i vo
y xam hai tinh mang, strc khoe, danh du,
nhan pham, uy tin, tai san, quyén, loi ich
hop phap khac cua ca nhan, xdm pham
danh du, uy tin, tai san cua phap nhan
hodc chu thé khac ma gay thiét hai thi
phdi boi thuong”.
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d Can ct phat sinh trach nhiém dan su
ngoai hop dong
Co thiét hai thuc té xay ra:
Hanh vi gy ra thiét hai phai la hanh vi trai
phap luat
C6 10i cua nguoi thuc hién hanh vi tréi phap
luat
Phai c6 méi quan hé nhan qua gilra hanh vi
trai phap luat va thiét hai xay ra
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4. Ché dinh vé quyén thlra ké
4.1. Khai niém quyén thua ké
Quyén thura ké la mot ché dinh phap

luat dan su, bao gom céac quy pham phap
luat diéu chinh viéc chuyén dich tai san
cUa nquoi chét cho nguoi khac theo di
chudc hoac theo trinh tu do phap luat quy
dinh.
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4.2. Cac hinh thirc thua ké.

THUA KE THEO
DI CHUC

THUA KE THEO
PHAP LUAT
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THUA KE THEO DI CHUC

La viéc chuyén dich di san thua
ké cua nguoi da chét cho nhiing nguoi
khac theo y chi cia nguai dé khi con
sdng thé hién trong di chic.
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Quyén cua nguoi lap di chuc

Ngudi lap di chic c6 cac quyén sau day:

1. Chi dinh ngudi thtra ké; truat quyén hudng di
san cUa nguoi thua ké;

2. Phan dinh phan di sdn cho ting ngudi thura ké;

3. Danh moét phan tai sdn trong khoi di san dé di
tang, tho clng;

4. Giao nghia vu cho ngudi thira ké;

5. Chi dinh ngudi gitr di chdc, ngudi quan ly di
san, nguoi phan chia di san.
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Di chuc phai duoc 1ap thanh van ban; néu
khong thé l1ap duoc di chic bang véan ban thi
co thé di chic miéng.

Di chtic bang van ban bao gom:

1. Di chiic bang van ban khéng cé nguoi lam
ching;

2. Di chiic bang van ban cé nguoi lam chimng;

3. Di chtic bang van ban co céng ching;

4. Di chtc bang van ban co ching thuc.




Il. MOT SO NOI DUNG CO BAN CUA BO
LUAT DAN SU NAM 2005

Nh{ing ngudi dugc thtra ké theo di
chlc |a bat ky ca nhén, t6 chirc hay nha
nudc co tén trong di chdc va ho phai con
sOng, con ton tai vao thoi diém ma thtra
ké. K€ ca truong hop da thanh thai trudc
khi ngudi dé€ lai di san chét va sinh ra
con song sau thoi diém ma thira ké
(ngoai trir nhirng nguoi bi truat quyén
hudng di san thua ké).
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Di chiic miéng

1.

Trong truong hop tinh mang moét nguoi bi
cai chét de doa do bénh tat hoac cac nguyén
nhan khac ma khong thé |1ap di chlc bang van
ban thi cé thé di chic miéng.

Sau ba thang, ké ttr thdi diém di chic
mi€éng ma ngudi di chtc con sdng, minh man,
sang suot thi di chic miéng mac nhién bi huy
bo.
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Thai diém ma thta ké 1a thoi diém
nguoi co tai san chét.
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Ngudi thtra ké khong phu thubc vao noi dung
di chuc:

Nhiing ngusi sau day van dugc hudng phan
di san bang hai phan ba suat cua mot NguUOi
thUra ké theo phap luat, néu di san dugc phan
chia theo phap luat, trong truong hgp ho khong
dugc nguai lap di chuc cho hu’ong di san hoac
chi cho hudng phan di san it hon hai phan ba
xuat dé trur khi ho tur ch6i nhan di san hoac ho la
nguoi khéng coé quyen dugc hudng di sdn bao
gom: con chua thanh nién, cha, me, vog, chong
gon da thanh nién nhung khong c6 kha nang lao

ong
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THUA KE THEO PHAP LUAT

La viéc chuyén dich tai san cua nquoi
chét cho nhiing ngudi thira ké thuc hién
theo trinh tu ma phap luat da quy dinh.
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1. Thtra ké theo phap luat dugc ap dung trong
nhing truong hgp sau day:

a) Khong co di chuc;

b) Di chuc khong hop phap;

c) Nhiing nguai thira ké theo di chic déu chét trudc
hoac chét cung thoi diém vai nguai lap di chic;
cO quan, t6 chlc dugc hudng thua ké theo di
chic khong con vao thoi diém mad thua ké;

d) Nhiing ngudi dugc chi dinh lam ngudi thira ké
theo di chiic ma khéng c6 quyén hudng di san
hoac tu chdi quyén nhan di san.
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Nguoi thira ké theo phap luat
a) Hang thira ké thu’nhatgom Vo, chong cha de, me dé, cha nuéi,
me nudi, con dé, con nudi cla ngu‘0| chét;

b) Hang thua ké thar hal gom: '6ng noi, ba noi, 6ng ngoai, ba ngoai,
anh ruot, chi ruot, em rudt cua nguoi chet chau rudt cua
nguoi chét ma nguoi chét l1a 6ng ndi, ba ndi, 6ng ngoai, ba
ngoai;

C) Hang thua ké thr ba gom cu ndi, cu ngoai cua nguoi chét; bac
ruot chd rudt, cau rudt, co ruot di rudt cla nguoi chet chau
ruot cla ngu‘m chét ma ngu‘m chet la bac rudt, cha rudt, cau
ruot, cO ruot, di rudt, chat rudt cua nguai chét ma nguoi chét
la cu ndi, cu ngoai.

2. Nhirng nguai thtra ké cting hang duoc hudng phan di sén bang
nhau.

3. Nhirng nguoi 0 hang thua ké sau chi dugc hudng thua k€, néu
khong con ai 6 hang thura ké trudce do da chét, khong co quyen

Qu‘dng di san, bi truat quyén hudng di sén hoac tur chdi nhan
| san
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Thira ké thé vi

Trong truong hgp con cla ngudi dé
lai di sdn chét trudc hoac ciing mot thoi
diém vaéi nguoi dé lai di san thi chau dugc
hudng phan di sdn ma cha hoac me cla
chau dugc huéng néu con séng; néu
chau ciing chét trudc hoac cung mot thoi
di€ém vaéi ngudi dé€ lai di san thi chat dugc
hudng phan di san ma cha hodac me cla
chat dugc hudng néu con song.
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Nhimg nguoi khéng duoc quyén huong di san (Piéu 643, B6
luat Dan su 2005)

Nguai bi két an vé hanh vi c6 y xam pham tinh mang, stc khoé
hoac c6 hanh vi nguoc dai, hanh ha, xam pham nghiém trong
dén danh du, nhan pham nguoi dé Ia| di san.

Nguoi vi pham nghiém trong nghta vu nuéi dudng nguoi dé lai di
san.

Nguai bi két an vé hanh vi c6 y xam pham tinh mang cua nguaci

thira k& khac nham hudng mot phan hoac toan bo phan di san
ma ngudi thtra ké dé duoc quyén hudéng.

Nguoi c6 hanh vi lua doi, cudng ép hoac ngan can nguoi dé lai di
san trong viéc lap di chuc gid mao di chlc, stra chra di chuc
huy di chac nham dé hu‘ong mot phan hoac toan bd di san trai
véi y chi clia nguoi dé lai di san.

Tuy nhién, nhiing ngudi da néu trén van dugc huong di san néu
nguoi dé lai di san da bi€t hanh vi clia nguoi do, nhung van
cho ho hudng di san theo di chuc.
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