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TRUONG VAN DINH®

I. DAT VAN DE

Trong giai doan dit nudc ta dang md rong hdi nhip wén nhicu Iinh vue, dic biét
1a kinh t€, nhu ciu trao d6i. lién k&t 1am an gifia cic ca nhin, (0 chde, ciac doanh
nghi€p vai nhau cling nhu vdi ciac ban hing nude ngodi ngay cang ting. Trong giao
dich thuong mai. gidi kinh doanh thudng 1dv chi fin 1am dau. Tuy nhién, thuc (& cho
thdy khong phdi déi tic ndo cliing coi trong chif tin. Nhitng vu kién kinh (& xdy ra do vi
pham nhing diéu khodn hop dong di cam k&t liu nay da minh chidng diéu niy nhu
phat bi€u cla Thir trudng B6 Tu phip Hoang Thé Lién |5] tai Hoi thdo “Hop dong
thuong mai quéc t&™ t6 chiic tai Ha n6i ngav 13 thdng 12 nam 2004, “Lau nay, nhiéu
tranh chdp hop dong cé véu 16 nudc ngoai phdt sinh do thiéu quy dinh diéu chinh!
Trong khi dé, ngudi Viét Nam cé théi quen kinh doanh theo niém tin, giao két hop dong
ngdn gon, ngudi than quen xdc nhdn nén khi tranh chdp xdy ra rai khé gidi quyét” Vi
1y do dé. cdc bén giao dich déu coi hop dong ky k€t véinhau 12 cd s phdp 1y cho viéc
thuc hién nhifng diéu da cam k&t va lam can c dé xac dinh 16i khi c6 tranh chap xdy
ra. Cé th€ néi hop dong 1a nhan t6 quy€t dinh sy thanh bai cia mdt giao dich. Thd
trudng B6 Tu phap Hoang Thé Lién [S] da khdng dinh vai trd quan trong cla hop
dong khi 6ng phat bi€u “Nén tdng giao dich kinh doanh la hgp dong, trong dd, hop
déng thuong mai quéc té ¢ ¥ nghia quan trong trong boi cdanh Viét Nam quyét tém chi
dong héi nhép [..]” Hop déng quan trong 1a vay, “tuy nhién trong thuc t1ién, van de
ndy sinh trong cdc giao dich la khéng it nguoi tham gia cdc giao dich lai khong ndm
vitng hodic khéng hiéu biét day dii vé phdp ludt nén nén da khdng thuc hién diing cd vé
néi dung lan hinh thiicc ciia hop dong ma phdp ludat doi héi, do vay khéng it truong hop
dd xdy ra nhing rii ro phdp I ma chi vdi nguyén nhan hét sicc don gidn va hoan toan
cd thé tranh dugc™ [3].

Trong khuén khé bai bdo nay, ching t6i khong ban dé€n nodi dung clia mot hop
déng thuong mai quoc t&, vi dé 1a viéc cla cdc chuyén gia kinh &, ma chi dé cap dén
mot s6 diéu cAn luu y khi dich mét ban hop dong thuong mai, mot dang hop dong kinh
t¢, sang Ti€ng Anh ma thdi. Viéc di sdu tim hiéu dac di€m cau tric va ngdn ngif cla
mot ban hgp ddng s& duge dé cap dén trong mdt bai bdo khac.

2. KHAI NIEM HOP PONG
Theo Phdp lénh Hop déng kinh té (ban hanh ngay 28/9/1989): “Vdin bdn hgp



14 TRUONG VAN DINH¢

dong kinh & la mér loai 1ai licu ddc biét do cdic chii thé cia hop donge kinh té tw xdy
dung trén co sa nluing quy dinh ciia phdp ladt nha niiige vé hop dong kinh 1€ vin bdn
nav co eid i phdap IN-bdt buée phdi co trach nhi¢m thue hién cdc diéu khodn ma cdc
hén dda thoa thudn va kv két trong hop dong kinh 1 Nha micie thue hién su kiém sodt va
haio h quyén loi cia cde bén khi cdm thiét v dica trén co sd néi dung van ban hgp dcfng
kinh 16 da ky kér.”

Trong Ludt thicong mai, Diéu 23, Hinh thic hop dong mua bdn hang héa ghi rd:

1. Hop donge mua bdan hang héa duoc thé hién hdng 1o néi, bang van ban hodc

ditc xac 1dp bang hanh vi cu thé:

2. Daéivdi cac loai hop dong mua bdan hang hda ma phdp ludt quy dinh phdi dugc

Idp thanh yan ban thi phdi tudn theo cde guy dinh do.

Cidc van ban phap 1y néu trén cho thi'y hinh thitc cda mot hgp dong kinh t€
khong nhi't thi€t chi 1a bing van hdn. Con trong ti€ng Anh “Hgp déng dugc xem “la
sw théa thudn giita Newri mua va Nha thau, bao ¢ém 1dt cd cdc tai liéu lién quan dén
viéc xdc dinh nghia vu va quyén han cia cdc bén nhu da dugc thda thudn.™ [2: p.9].
Ngudi Anh cho ring “Khéng cdé qui dinh bat di bdt dich nao dp dung cho viéc soan
thdo mét bin hop déng thuong mai hét. MGt hop dong thiong mai ¢é thé & dang théa
thudn miéng hodc van bdn hodc la & cd hai dang nav. Tuv nhién, dé trdnh tranh cai
khong can thiét, cac doi tdc tham gia kv két hop déng nén ghi lai 11 cd nhitng diéu cdc
bén da théa thudn béng vin bdn” [6]. Nhu vay. ngudi Viét va ngudi Anh déu cho phép
0 dung mdt s6 hinh thic trong viéc thi€t Iap mot hgp dong thuong mai nao do. biéu
nay ciing dudc quy dinh trong Cong wic Vién 1980 & Diéu 11 “Hup déng mua bdn
khéng can phdi dugc kx' két hodc xdc nhdn bing van bin hay phdi tudn thii mér véu cdu
nao khdc vé hinh thice cia hop dong. Hop dong ¢o thé duge ching minh bdng moi cdch,
ké cd bing nhitng 101 khai ciia nhan chitng.” Tuy nhién, ¢6 thé thay ring ca ngudi Viét
lan ngudi Anh déu quy dinh ril 6 nhirng diéu cin phai ¢6 trong mdt ban hdp dong dé
trong trudng hdp cé tranh chip xdy ra, tda :in s& ¢cin cif vao nhitng diéu khodn hgp
déng ma cdc bén di ky ma phan x{t. Chidng han mét bin hgp déng mua ban qui dinh
rd nhitng diéu khodn cd ban nhu déi tdc tham gia k' két hop déng, sé lugng, chdt
lugng, chiing loai hang héa, gid cd. diéu kién, thoi gian giao hang, phuong thitc thanh
todn, trach nhiém ciia méi bén va mot sd diéu khodn cd ban khidc ma cac bén tham gia
ky két sé phdi nghiém tic thuc hién. Hgp dong ciing thé hién su chan thanh cia céc
bén tham gia thong qua nhitng cam két cia minh, vi 1gi ich ca bdn thin ciling nhu cia
doi tac. Luét phdp s€ can thiép khi c6 tranh chap xdy ra va bén thua kién sé& phai chiu
moi hinh thifc x& phat theo luat dinh véi cd s8 1a nhitng di€u khodn trong hop déng ma
cac bén da ky.
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3. PAC PIEM CAU TRUC VA NGON NGU CUA HGP PONG THUGNG MAI
V& cau tric, mdt ban hop dong thirong mai. cling gidng nhuf nhitng vin bin hanh
chinh khac, phdi tudn theo mot s8 yéu ciu vé néi dung. thé thic nhit dinh, Theo luit
gia Tran Anh Minh, [4: tr.1 1] m6t vin bin hgp dong kinh (€ gdm cé bén phén:
a. Phan mé& dau: bao gdm cdc noi dung:
Qué'c hiéu (riéng hop ddng ngoai thuong khong ghi qudc hiéu vi cac chi thé
loai hgp dong nay thudng c6 quéc tich khdc nhau)
S6 va k¥ hiéu hop dong
Tén hop déng
Nhitng cdn ci xdc ldp hop dong
Thoi gian, dia diém ky két hop déng
b. Phin thong tin vé chi thé hgp dong: bao gdm:
- Tén doanh nghiép hodc cd nhdn tham gia hop déng kinh 1€ (goi chung la tén
doanh nghiép)
Pia chi doanh nghiép
bién thoai, telex. fax
Tai khoan mao tai ngan hang
Nguoi dai dién ky' két
Gidy iy quyén
c. Phin néi dung ctia vin ban hgp dong kinh t&: bao gom cdc di¢u khodn:
D& tugng ciia hop déng
Chdt lugng, chiing loai, quy cdch, tinh dong bé cia sdn phdm, hang hda hodc
yéu cdu k¥ thudt ciia cong viéc
Gid cd
Bdo hanh
Diéu kién nghiém thu giao nhdn
Phuong thitc thanh todn
Trdch nhiém do vi pham hop déng kinh té
Cdc bién phdp bdo ddm thic hién hgp dong kinh té
Cdc théa thudn khdc
d. Phan ky két hgp ddng kinh t&: bao gom:

S& lugng bdn hgp dong can ky
Dai dién cdc bén ky két
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Tuy nhién. trong ticng Anh “Khéng ¢é qui dinh bét di bdt dich nao dp dung cho
vice soan thao mdt ban hop dong thuong mai|...]" *|...] va mét bdan hop d(fng cd thé
dicge dicu chinhi sao cho phiv hop vdi nluing véu cdu cu thé cia cdc bén tham gia ky
kér. Tuv nhién, mat ban hop doug phdi bao ham nliing /)/1(7/1 khong thé thiéu néu ré
nhitng diéu khodn ciia hop dong va lam co sd gidi quyét tranh chdp trong tuong lai”
|6]. V¢ ¢d bdn. cdu tric clia moL bin hdp dong thudng mai ti€ng Anh c6 thé thay
doi thy theo bdn chdt ctia nd. nhung néi chung cic bin hgp dong thuong mai thudng
bao ¢dm nhitng phin cd bdn sau: Phan md ddu, thoi han thuc hién, ngavy thdng, cdc
hén tham gia kv ké1, phan gidi thiéu, udi dung chi 1iét, danh muc nhitng vdn dé cé
lién quan, lich trinh thue hién va xde nhdn cia cde bén tham gia [6]. Cau tric tf;ng
thé cia mot bin hgp dong thuong mai ti€ng Anh v tié€ng Viét cho thiy mic di vé
hinh thic ¢é thé hai bin hgp ddng Anh va Viét ¢6 khac nhau nhung v¢ ndi dung thi
¢d hai bdn déu ¢6 nhitng di¢m chung, qui dinh rit rd nhitng vin dé cin phdi c¢6 dé
cdc bén tham gia phai cé nghia vu thuc hi¢n hgp dong da ky méot cdch nghiém tic
va ¢o trach nhiém.

Vé nguyén tic st dung ngdn ngif va van pham trong \an ban hdp dong kinh t€,
Phdp ché da ghi rd “Hop dong kinh 1 la mét van ban phdp I¥ nén néi dung hop dong
phdi hét sic ré rang, cu thé, chinh xdc [..]" [1.1r.75]. Diéu nay ciing dudc luat gia
Trin Anh Minh trinh bay chi ti€t trong 4n phdm KY THUAT SOAN THAO HOP PONG

KINH TE [4; tr.17-tr.21]. Cu thé la:

a. Ngén ngi trong cdc van ban hop dong kinh ¢ phai chinh xdc, cu thé, don nghia.

b. Chi dwoc sit dung nhing tix théng dung. pho bién trong cdc van bdan hop dong
kinh 1€, tranh ding cdc thé ngit (1iéng dia phiong) hodc 1iéng léng.

c. Trong vdn bdn hop dong kinh 16" khéng dicge tav tién ghép chit, ¢chép tiéng,
khdng rav tién thay doi tie ngit phdp I¥ va kinh 16’

d. Trong van bdn hop dong kinh 1" khéng duge ding chit thita vé ich, khéng tity
tién dang chit “v.v... hodc ddu *..

e. Vdn pham trong van bdn hgp dong kinh 1¢ phdi nghiém nic, dit khodt.

f- Van pham trong van ban hgp dong kinh t& phdi ré rang, ngdn gon va di y.

Trong tiéng Anh, cdc tiéu bang clia My ciing ¢6 nhitng qui dinh rat rd rang vé
viéc st dung tif ngir va cdu triic clia mot hgp dong thuong mai. Dién hinh 12 Pao ludt
Ngoén ngit Ré rang (Plain Language Law) cla ti€u bang Connecticut (CONNECTICUT
PLAIN LANGUAGE LAW) [7] trong d6 ghi ro:

V& tiéu chi. mdt hgp ddng thuong mai dugc viét bing ngdn ngit rd rang néu

tudn thd nhitng yéu cau sau:
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a. Dung cdu va doan ngdn;

b. Dung tir p/uf thong;

c. Dang dai tix nhan xung, tén thdr hodc rit gon ciia cdc déi tac tham gia ky két
hop dong;

d. Dung déng tir don va ¢ dang chit dong.

e. Dung kiéu chiv dé doc;

f. Dung loai muc khdc voi mau gidv:

g. Ditng dau dé va cdc tiéu muc dugc in ddm;

h. Co hinh thiic trinh bay va khodng cdch giva cdc hang hop 1y;

i. Buoc viét 16 rang. chdat che.

- Vé hinh thitc va s8 ludgng tlf trong mot cdu. ludt cia bang Connecticut cling
qui dinh:

a S6 luong tix trung binh trong mét cdu khéng qud hai muoi hai;

b Khéng c6 cdu nao trong hop dong qud ndm muoi tr;

c. SO lugng tir trung binh méi doan khéng qud bay muoi ldm,

d. Khéng doan nao trong hop déng vuor qud mdt trdm ndm muoi t;

e. S6 luong am tiét méi rix khong qud 1.55;

f. Khéng dung phong chit dudi tdm;

g. Cho phép méi phan va méi doan cdch nhau it nhét 3/16 inch;

h. Néu hgp dong la mot bén in thi mi phdn phdi cé dau dé va dau dé phdi duge
in ddm va dugc gach chan;

i. Pé dai trung binh cdc hang khong qud sdu muoi ldm ky tu.

C6 thé thdy ti€ng Anh l1in ti€ng Viét déu cé nhitng quy dinh hét stic chat ché
trong viéc soan thdo mot hdp ddng. Tuy nhién, thuc t&€ cho thdy viéc dich hgp dong
thuong mai sang ti€ng Anh c6 rat nhiéu van dé can luu y.

4. MOT SO VAN BE CAN LUU Y KHI DICH HOP PONG
THUGNG MAI SANG TIENG ANH

Chting ta déu bi€t riing “Dich cdc 1ai liéu phdp lugt, van bdn ludt, hop dong kinh
1€, ndi quy cia 18 chite, la nhu cdu can thiét phuc vu cho cdc hoat déng kinh té - xa hoi.
Cdc vén bén phdp 1y cdn phdi dugc chuyén ngit chudn xdc bdi cdc chuyén gia ngoai
ngit am tuong vé Ludt hoc va lam viéc voi su cdn trong, tinh than trdach nhiém cao”
[11]. Theo khdo sét cta ching t6i, cd 33 ngudi (100%) da ting hodc dang tham gia
soan thao va dich hop déng thuong mai déu khong nim dugc cdu tric va ngdn tf duge
st dung trong mot ban hop ddng thuong mai i€ng Anh. Tat cd chi don gidn 1a tham
khio nhitng ban hop ddng c6 sin hodc dua theo cac ban hgp dong mau trong cdc cudn
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“edm nang thicong mai™ hoae dich lai ban hop dong thicong mai (0 tiéng Viét. Day la
vian dé can hétsue lvu v Trong eiao thuang véi cic ¢i nhin, (O chiie, cdng ty nude ngodi,
vt néng Anh laim phudng Gién giao Gép. hdp dong duide vict theo bo cuc rit chét ché,
dactht micae hén giao dich déu phdi tian theo. Do vay, khi soan thio va dich hgp dong
thicene mar quoe 1CVice nam vime cau (riae v ngdn ngd cda nd va bicn dich chinh xac
sang tiene Anh [ hetsie can thict, DE Gm hicu vin dé nay, ching 18i chon 1am ngi liéu
S0 hian hdp done thusng mai @i do dai w02 dEn 07 trang duge dich sang ti€ng Anh bdi
nhirng nhan vién neudn Vict dane im vice cho cic cong ty ¢ eiao dich véi cdc doi tac
nude neodi Nhime ban hdp donge niay ¢o dd tin cay cao vi it ca déu la nhitng ban sao ¢é
cd diu, chir ky clia ¢ide doi tde tham gia ky k¢t va da duge thue thi day da. Khao st 50
bin hap done nay theo ticu chi d& ra trong Pao ludt Ngon ngit RG rang cla tiéu bang
C onnecticut, ching 101 nhin thi'y hau hét ¢ 50 ban hgp dong nay déu ddp ing hau nhu
41 ed cac ticu chiquy dinh trong Doo ludt ngoai trif muc dva muc i. Co 08 ban hop dong
dung done Wr & dang bi ddng thay vi phii dung & dang chi dong nhu quy dinh  muc d.

“Dung dong tie don va o dang chu déng.” Chang han:

Insurance shall be borne by the Seller, covering all risks for 10% of invoice value,

showing claims pavable in Ho Chi Minh Citv, Vietnam.

hodc la:

The installation and training workers will be fully carried out by the seller’s

dealer in Vietan.

Ngoai ra, xét theo tiéu chi i. “Puoc viét ra rang. chdt ché:™ quy dinh trong Pgo
Judt. ching 161 nhan tha'y cac bdn dich hdp dong niy con ¢o mdt o van dé cin luu y. Thit
nhat. nhitng ban dich hgp déng nay dia mic phdi rat nhiéu 161 ding tiéc. Tit ca 50 ban
hdp dong déu mic 161 vdi ban it nhitla 05 16i. ban nhiéu nhit la 27718i. Ching ti phan
chia cic 161 ngudi dich hgp dong thuong mai sang ticng Anh mic phai lam hai loai
chinh: 1di hinh thiic v 1oi ndi dung. K& qua cu thé dude trinh bay qua bang dudi day:

Bang 1. S6 phin tram 16i trong cdc bin hop dong thuong mai
duoc dich sang 1iéng Anh

ngz:ai Hinh thdc No¢i dung
o1 |

. . T Nga phap

5y | Dung -

>0 quoc | Chinh Diu , | Dung
HDP hicu ta chu | Thi Dang Phin Mao Dang| Gi¢i | Cau |
nléc : tu tu tu tu truc SHALL
16i

7 50 10 7 8 12 36 16 42 10 31

f;’ 4 | 100 | 20 14 | 16 | 24 | 60 | 32 84 | 20 | 62
(4]
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V& [8i hinh thitc, 14% s6 hop dong dudc khao sat viét ca Qudc hiéu. Biéu nay 1a
khong nén “vi cdc bén tham gia kv két hgp dong ¢é nhitng quéc tich khdc nhau” Pac
biét, 100% hdp dong khdo sat déu mic /i chinh td véi ban it nhat 1a 02 16i va ban
nhi€u nha't 1a 107 16i. 20% ban hop déng mic 16i dung ddu cdu (punciuation).

Léi ndi dung hé€t siic da dang, tir 161 v€ cich dung thi (renses) cho dén 16i vé dung
shall. L6i gidi tr va mao tir 13 hai di€m ¢in quan tAm vi xdc xudt mic 16i khé cao véi
84% va 60% theo thit ty d6. Ching han: phdi ding ON/UPON sau binding trong cau:

The arbitration awards shall be final and binding on/upon both parties.
hodac la THE cin phdi cé trong cau:

One set of copies of the documents shall be faxed or scanned to the buyer within
07 days after the shipment.

Khao sat cho thay hgp ddng cang dai thi hai loai 16i nay cang nhiéu. Thit hai, ¢6
161 62% ban hgp déng dung “will” thay vi phdi dung “Shall” Trong ti€ng Anh, “Pao
ludt va hop dong thuomg sit dung “shall” va “shall not” dé dién 1d hanh dong mang tinh
bét budc hodc su cdm dodn™ [10)] Chang han:

“This CONTRACT shall be executed in the English language. All communication in
connection with this CONTRACT and its performance shall also be in English language.”

hodc la:

“The CONTRACT shall be made in fourteen (14) originals in English. OWNER
shall keep seven (07) originals; CONTRACTOR shall keep seven (07) originals. In addition,
Exhibits and appendixes shall be made in fourteen (14) originals in English. OWNER
shall keep seven (07) originals; CONTRACTOR shall keep seven (07) original. All sets of
the CONTRACT and it's Exhibits, Attachments and/or Appendixes shall have the same
legality” [9].

Thit ba, can luu ¥ cac t8 hgp tir rat phd bi€n trong céc van ban ludt va hdp dong
nhu: hereinafter/herein (trong tai li€u nay), hereby (do d6), hereof (1i€n quan dén tai liéu
nay), hereto (theo day), herewith (v6i tai li€u nay), thereof/therefrom (1t d6), thereto
(theo d6), thereby (biang cach d0d), thereafter (sau d06), thereunder (duéi d6); whereby
(nhd d6), whereof/wherefrom (tit d6), wherein (8 khia canh nao dé). Nhitng ngudi dich
cdc ban hop déng thuong mai ma chiing t0i khdo sat hau nhu khong st dung nhirng to
hgp tr nay, ngoai trit trong 02 cum tu “Hereinafter called the Buyer/the Seller”/hoéc 12
“Hereinafter referred to as The Buyer/The Seller” Co6 kha ning la do ho khdng nam dugc
cach dung ctia chting. N&u st dung nhiing t6 hgp t nay ding chd s& giip lam cho van
ban hgp d6ng ho dich c6 vé “ré rang, chdt ché” va “ti nhién” theo cdch nhin nhédn cua
ngudi Anh. Thit may I3 nhitng 15i néu trén khong anh hudng dén viéc thuc hién cac ban
hgp ddng. Nhung dit sao thi d6 ciing la hdi chudng canh tinh d6i v6i nhiing ngudi lam
cong tac bién dich hop dong thuong mai. Ho can hiéu ring “Chinh xdc la mjt yéu 1o cuc
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Ky quan tronge khi dich cdc tai li¢u phdp ludr. Cho da 1ai licu ban dich la mér ban hgp
dong thitomg mai hay I mde b cung di nita thi ¢6 thé ban sé phdi trd gic ddt vi mét 16
nho nhdt hodc do bo it mén tr nao day trong ban dicl ¢ay ra” |11,
5. KET LUAN

Hop dong néi chung v hap dong thicong mai néi riéng 12 mot loai van bdn
mang tinh dic thi nén phii tuin theo nhitng quy dinh h&l sic chdt ché v¢ hinh thic va
noi dung. Nedn ngw hap déng phdi mang tinh phd thong, nedn eon, 1o rang, van pham
phii chinh xdc, béi i “Hop dong cé thé bi vi phani do cdeh hanh van véu kém va ngon
neit vict khdng ré rane” Na “Vice sit dung ngon e khéng hoan chinh, chinh xdc hay
khone ré rane thicong tao ra ké ha va nhitng cdi bay (trap doors)™ [8]. Do dé, khi dich
mot bdn hap dong thusng mai sane ticng Anh can Juu y mdt s6 vin dé. Thi nhat,
khong dung Qudc hi¢u. Thit hai, dung “shall™ thay vi “will” d€ dién dat nghia vu va
trach nhiém. Thit ba, nén st dung cic (6 hdp W nhu hereinafier, thereby va whereof
nhirng vi tri thich hdp nhim ting tinh trang trong. chit ché cho ban hop dong. Thit 1,
can tranh cdc 16i chinh 4 vi 161 ng phdp ¢d bdn. N6i tdm lai. nhitng ngudi lam cong
tdc bién dich hgp dong thuong mai sang ti¢ng Anh ludn phdi khong ngirng hoc hdi,
ning cao trinh do6 ti€ng Anh d€ ¢4 thé bién dich chinh xidc néi dung cia ban hdp dong,
gilp trdnh nhirng ric r&i dan dén tranh chdp khong ddng ¢d trong giao dich v&i doi téc
nudc ngoai vi trinh do 1iéng Anh con han ché cla ho.
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SUMMARY

SOME NOTEWORTHY PROBLEMS ABOUT
TRANSLATING SALES CONTRACTS INTO ENGLISH

Truong Van Dinh

The article is about some problems o which anyone cngaged in the translating of
sales contracts into English should pay attention. These problems are rclated to the form,
organization and language typically used in this type of teat. Adequale attention paid to
these will help improve the quality of the translation and avoid regrettable troubles out of
ignorance.

*Khoa Ngo;;i ngd. Trudng Bai hoc Quy Nhan
Ngay nhdn bai: 13/02/2011: Neav nhdn dang: 04/5/2011.





