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Phan |
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Tinh huong 1 (1)

 Vao 9/1994, Toa an Trung Quoéc da phat kha ndng nha
XK vi d& gid mao ching tir dé thanh toan tai NHPH
Trung Quéc. Nguwoi XK d& giao thiéu 60,01 tén trong
tong s6 9.687,07 tan thép xay dwng, nhung ngudi huéng
da tw lap van don nham phl hop véi LIC. Do vi pham
hinh sw, Toa d4 ra Iénh ban dau gia toan bé hang hoa tri
gia 2.637.875,04 USD va quyét dinh the tw thanh toan
nhur sau:
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Tinh huong 1 (2)

— Chi tra an phi.

— B6i thwerng thiét hai cho nha NK Tr. Québc: 1,2 tr.USD.

— S0 con lai trd cho ngudi xuat khau.

— Trong vu an nay, NHPH nhan duoc bd chirng twr la
hoan hao va da chap nhan TT. Chiéu theo UCP500,

thi trdch nhiém dwong nhién cua NHPH
L/C vo diéu kién cho nguwdi hwdng. Tuy n
quyét cla toa da vuot 1én trén UCP vé mat

aphai TT
nién, phan

ohap ly.
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Tinh huong 2 (1)

« M6t C.ty VN XK cho nha NK Phap TT bang L/C do NH
Phap phat hanh. NHPH nhén duwoc b ch.tir hoan hao va
da dién chap nhédn TT. Truwéc khi TT cho nguoi huéng,
NHPH d& dwoc Iénh cua toa an Phap gam giir toan bd
sé tién cua LIC dé gidi quyét no cta C.ty XN VN véi mét
KH khac theo don kién cua chu ng. NH VN giai thich
rang minh d& CK bd ch.ttr theo dy quyén ctia NHPH, do
vay s tién trén 1a cia NHCK. NHPH tra Ioi 1a ho khdng
thé 1am khac vi day |a phan quyét cua tda an quéc gia.
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Tinh hudng 2 (2)

= Néu suy dién mdt chut ta phat hién ra mot cau hdi ma
chwa cO cau tra Ioi do 1a: Néu Ngan hang Viét Nam voi
vai tro 1&a NHXN, nghia la da chiét khau bd tr mién truy

doi, thi toa sé x& ra sao?
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Tinh hudng 3

 Nha XK giao hang khong dung HD, trong khi NHTB da
CK b6 ch.tir hoan hdo (hay B/E) va da dwoc NHPH chéap
nhédn TT, nhung toa an dia phuwong ra phan quyét yéu
cau NHPH dinh chi TT, nén da gay ton that cho NHCK.
Vay quan diém gidi quyét?

Trg loi: Toa an quyét dinh trén co sé luat phap qudc gia
va UCP. Néu c6 sy khac nhau gitra UCP va luat quoc
gia thi quyét dinh cla toa dwoc vwot 1én trén UCP.
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Tinh huong 4 (1)

« Nam 1994, mét C.ty NK VN kién ngwoi ban hang Han
Quéc tai Trong tai qudc té Ha Noi do gian Ian trong giao
hang va vi pham cam két hop dong thurong mai.

Tinh tiét:

— B0 ch.tly hoan hao, nén NHPH da ky chap nhan B/E.

— Nha NK chap nhan bd ch.ttr va da di nhan hang.

— Trong qua trinh nhan hang nha NK da phat hién co

gian lan va vi pham HDP thwong mai.
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Tinh huong 4 (2)

— Nha NK kién nha XK 1&én Trong tai quoc té Ha Noi.

— Toa phan quyét: “Ngwei ban budéc phai nhan lai
hang, dén bu thiét hai do viéc giao hang khong ding
hop déng va chiu an phi”.

— Can clr vao phan quyét cua Trong tai, nguwdi NK Viét
Nam yéu cau NHPH L/C tra lai tai san thé chap va yéu
cau huy bé thanh toan.
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Tinh huong 4 (3)

Cau hoi:

1. NHPH phai TT hoi phiéu khi dén han? Can c&?

— Theo UCP500, khi NH da chap nhan B/E thi phai TT
khi dén han.

— Piéu 4, UCP500: NH khong lién can dén cac van dé
phat sinh ngoai NH.

— Ngwdi mua kién ngwdi ban theo HDTM; Qb cua trong

tai cling khong dé cap dén viéc TT L/C.
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Tinh huong 4 (4)

— O VN khéng c6 van ban nao diéu chinh nghia vu cla
NHPH khi co kién tung gilra 2 bén mua ban.

2. Quan diém cua trong tai vé thanh toan L/C: “V&i phan
quyét tra lai hang hoéa thi duwong nhién viéc thanh toan
khong con gia tri nira?”. Pay la suy dién dung hay sai?
V&i quan diém nay cua trong tai, NHPH c6 phai gidi chap
tai san cho nha NK?
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Tinh huong 4 (5)

Két ludn: NHPH chi dwoc dinh chi TT khi toa tuyén an,
hodc trong tai phan quyét hiy bd viéc TT chir khdng thé

suy dién nhw trén dwoc. C6 thé coi day |a thiéu sét, yéu
kém cua trong tai, nén da gay kho khan cho cac bén. Do
do, vé Iy (theo UCP500) NHPH van dwoc phép va van
phai TT va khéng gidi chap cho KH. Vay, néu ngan hang
TT L/C, thi nguwdi m& cO quyén kién NHPH? va trong tai
s& noi gi? Pay la khodng chong cla phéap luat VN!
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Tinh huong 5

« MOt C.ty NK mo L/IC va da ky quy 100% tri gia L/C tai
NHPH. Trong khi hang da dworc giao thi C.ty NK bj pha
san hodc c6 vi pham hinh sw. Hoi:

1. Tién ky quy cé bi tda phong tda dé chia cho cac chu
no theo Luat pha san?

2. Néu tién ky quy bi phong téa va bi toa x& chia cho céc
chu no, trong khi bd ch.tir theo L/C la hop 1€, thi NHPH
co dwoc tir chdi TT?

3. NH c6 quyén di nhan hang va ban lai cho nguwdi khac?
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Tinh huong 6 (1)

« Néu nguoi mua va nguoi ban thdng dong véi nhau dé
nhédp hang cam, khéng dung v&i LIC, bi hdi quan phat
hién va tich thu 16 hang, trong khi vdn xuét trinh bo
chieng ttr hoan hao.

1. Theo Théng I& va Tap quéan qudc té thi NHPH c6 chiu
trach nhiém thanh toan bd chirng tw?
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Tinh huong 6 (2)

2. Néu Toa an dia phwong tuyén an yéu cau NHPH dinh
chi TT cho NN c6 dung khéng?

— Do nhap hang cam, nén tich thu hang hoa.

— Vi HH d3a bi tich thu, nén NHPH dwgc mién TT cho NN.
3. Theo Tap quan quoc té thi tinh hudng nay sé dwoc xi
Iy nhw thé nao dbi voi cac bén lién quan?

4. Binh ludn vé mdi quan hé phéap Iy gitba UCP va luat
quoc gia?
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Lwuy

Xem tai liéu:

1. Vi UCP, Incoterms... chila Théng lé...
2. M6t khi toa tuyén la...

3. Mac du UCP la...

= Chinh vi vay...
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Tinh huong 7

« Khi co tranh chéap gitta KH (nguwdi mé, nguoi hudng) voi
NH (NHPH, NHTB), thi cac ch.tir GD NH nhw don mé
L/C, don CK ch.ttr hang xuéat, TB L/C.... c6 dwoc xem la
ch.ter phap Iy (nhw HP) dé toa va trong tai 1am cédn cir ra
phan quyét?
= DPé Iap khoang tréng vé phap luat diéu chinh quan hé
ndi bd trong GD L/C ma chwa dwoc UCP diéu chinh, thi
rat can phai dwoc luat hoa.
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Tinh hudng 8

. Tinh_hudng 8: Trong nhirng trwdng hop nao thi ngwei thu

hwédng L/C s& khdng nhan dwoc tién hang cho du da
xuat trinh dwoc bd chirng tr hoan hao theo quy dinh cua
L/C?
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Céac van dé dat ra veé tinh phap ly (1)

1. Khi PH va TB L/C, NH c6 can phai biét, phai kiém tra dé

chac chan rang cac HH nam trong danh muc HH dwoc

phép XNK, bi han ché, hay bi cam? UCP500 c6 diéu

chinh khéng?

2. Khi PH va TB L/C, NH c6 phai biét, phai kiém tra dé chac
chan rang KH la do6i twong dwoc phép, bi han ché hay b

cam thu nhan tién tir NN va chuyén ngoai hdi ra NN?
UCP500 c6 diéu chinh khong?
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Céac van dé dat ra veé tinh phap ly (2)

3. Khi PH L/C, NH thwérng yéu cau B/L 1ap theo |1énh cla
minh. Vay:
— Tai sao NHPH lai yéu cau nhw vay?
— Néu KH ky quy 100% tri gia L/C thi NHPH c6 can kiém
soat B/L?
— Néu ngudi mé pha san, gidi thé, mat kha nang TT,
hodc co tinh khdng nhan ch.tw (trong d6 c6 B/L) dé nhan
hang, thi NHPH co dwoc phép nhan hang va ban lai cho
nguwoi kKhac?
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Cac van de dat ra ve tinh phap ly (3)

Néu dwoc thi theo quy dinh nao? Hién nay cac NH cé
chirc nang KD XNK? Hai quan ¢c6 ngan can viéc NH
nhan hang?

— Hai quan c6 thé cho rang: “Ngan hang chi bao lanh
h(r khong phai la nguwdi mua dich thwe nén khong dwoc

C

phép nhan hang’. Dac biét 1a déi v&i nhom hang hoa
phai c6 cobta, thi ngan hang lai cang khéng da diéu kién
N

nan hang, hay ban lai cho ngu¢i khac.
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Cac van dé dat ra vé tinh phap ly (4)

— Theo théng /é quoc té thi NHPH c6 dwoc phép nhan
hang va ban lai cho ngwoi khac khi ngwoi mua khong
thanh toan?
=» Qua PT cho thay, viéc ap dung Thong /é va Tép quan
qudc té vao mdi qudc gia sé c6 nhirng han ché nhat dinh
vi con phu thudc vao hé théng luat quéc gia do.

4. C6 nén nang cap UCP thanh Céng wdc (luat) quoc té?
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Phan I
XU’ LY CAC TINH HUONG
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Tinh huong 1: Ai 1a ngw®i chiu RR?

e L/C quy dinh trong muc diéu kién thanh toan: “90% L/C
value will be paid against presentation of draft and
documents indicated in field 46A. The balance of 10%
L/C value will be paid against presentation of draft and
an acceptance protocol signed and stamped by buyer
and seller, but in any case, not later than 180 days from

shipment date”.
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Tinh huong 2: Ai 1a ngw®i chiu RR?

« C6 doanh nghiép yéu cau mé& L/C v&i diéu khoan: “Phi
tau gia, phi ltu kho bai (néu phat sinh) sé do ngudi ban
chiu”.
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Tinh huong 3: Ngw®i phat hanh Ch.tir 1a ai?

e L/C quy dinh xuat trinh van don dwéong bién do Céng ty
van tai XXX ky. B& ching tir xuat trinh, trong d6 c6 van
don da dap irng moi yéu cau cla L/C, tuy nhién, cé mot
diém NHPH cho la c6 16i 1a; “Cho du van don co tiéu dé
ghi tén cong ty van tai XXX, nhwng nguoi ky van don lai

J)

khéng phaila cong ty XXX, ma la daily YYY cua cong ty
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Tinh huong 4: Tén Ch.tlr phai ding nhw L/C?

« L/C quy dinh xuat trinh Phiéu dong goi chi tiét (detailed
packing list). BO ch.tt xuat trinh, trong d6 c6 phiéu dong
g0i dap &ng moi yéu cau cua L/C, tuy nhién, cé mot diém
ngwdi mua cho la cé 16i 1a;: “L/C yéu cdu xuét trinh
Detailed packing list, nhung nguoi hudng lai xuét trinh
Packing list”. Can ct vao sw khac biét nay, ngwdi mua
yéu cau NHPH bat 16i va hay TT, tranh chap xay ra...
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Tinh huong 5: Ngw®i nhan hang trén C/O la ai?

* L/C quy dinh van don phat hanh theo Iénh cua NHPH,
nhwng trong 6 ngwdi nhan hang cla giay chirng nhan
xuat xi lai ghi dich danh tén nguwdi mé L/C. Thé la tranh

chap xay ra...
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Tinh huéng 6: Bao hiém don PH cho ngw®i cam?

 L/C yéu cau ch.ttr BH vé&i ndi dung: “Mdt bd day du bao
hiém don hodc gidy chirg nhan béo hiém, ky hdu dé
trong, ghi gia tri BH bang 110% tri gid hoa don, diéu kién
BH “moi rdi ro”, ghi rd chi co thé doi tién tai London”.
NHPH nhan dwoc bd ch.ttr pht hop v&i L/C, duy nhat cé
mot diém NHPH cho 1a co 16i: Nguoi hwdng da X.trinh
ch.ttr BH cho nguwdi cam (To bearer), thay vi ky hdu dé
trong. Tranh chap xay ra...
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Tinh huong 7/1: Noii nhan hang va cang boc hang?

- M6t L/C yéu cau xuat trinh: “Mét bd day du van don
dwong bién gbc chi ra hang dwoc bdc |én tir céng
Singapore tdi cang Hai Phong”. Khi nhan dwoc bb chirng
tr, qua kiém tra NHPH thay rang, van don ghi:

— Place of receipt: Singapore CY
— Port of loading: Singapore
— Port of discharge: Haiphong
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Tinh huong 7/2: Noii nhan hang va cang boc hang?

— M/V: XXX

— Van don thudc loai nhan hang dé ché (receipt for
shipment), c6 ghi cht da béc hang lén tau (shipped on
board), nhwng khdng ghi tén tau va tén cadng boc hang &
phan ghi cha nay.
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Tinh huong 7/3: Noii nhan hang va cang boc hang?

NHPH da can cl vao diéu 23aii—UCP500: “..Néu noi
nhan hang khac véi cdng boc hang thi muc ghi chii hang
da boc 1én tau phai ghi thém tén cang boc hang va tén
con tau ma hang thuc sw duoc boc 1én....”, cho rang, do
khong ghi tén tau va cadng boc hang & phan ghi chu
“shipped on board”, nén van la cé 16i va da t chdi bd

chirng ttr. Thé Ia tranh chap xay ra...
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Tinh huong 8: Cach ghi ngay thang?

« L/C quy dinh ngay giao hang cham nhat la: 07 Aug 2006,
NHPH t chdi thanh toan vi van don ghi ngay giao hang
08.07.2006.
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