TRUONG PAI HQC LUAT, PAI HQC HUE

KHOANG TRONG PHAP LUAT VA MAU THUAN GIUA NHIEM
VU BAO VE PHAP LUAT VA BAO VE CONG LY CUA TOA AN

Hién phap nim 2013 cia nuéc Cong
hoa xa hoi chu nghia Viét Nam da trao nhiém
vu bao v€ cong ly cho Toa an nhan dan, chinh
1a trao trong trach bao vé quyén con nguoi
cho thiét ché quan trong nay. Tuy nhién, dé
hoan thanh dugc nhiém vu cua minh, Toa an
phai vuot qua hai khé khan 16n: giai quyét
van dé khoang trong phap luat va mau thuin
gita nhiém vu bao v¢ phap luat va bao vé
cong ly.
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Abstract:

The Constitution 2013 of The Socialist
Republic of Vietnam has given the task of
protecting justice to the People's Courts, that
is to assign the responsibility of protecting
human rights for this important institution.
However, to accomplish the task, the Court
must overcome two difficulties: resolve the
legal gaps and conflicts between the duty of
protecting the law and protecting justice.
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O nudc ta, 1an dau tién trong lich su, Hién phap nam 2013 da trao cho Toa an nhiém vu

bao vé cong 1y (Khoan 3 DPiéu 102, Hién phap 2013). Piéu nay rit quen thudc véi nhidu qudc
gia trén thé giéi nhung van con kha la 1dm ddi v6i Viét Nam. Boi 18, chung ta van thuong
quan ni€ém: Toa an phai (va chi) bao v€ phép luat. Trao trong trach bao v¢ cong ly cho toa an
13 mot d6i mé&i mang tinh dot pha, thé hién sy chuyén bién manh mé trong tu duy phép ly, gop
phan hoan thién Nha nudc phap quyén xa hoi chi nghia & Viét Nam. Tuy nhién, dé thuc hién
dugc nhiém vu nay, Toa an phai giai quyét duoc hai van dé 16n: Khoang tréng phap luat va sy
mau thudn giita nhiém vu bao vé phap luat va bao vé cong ly.

1. Nhan dién cong ly va nhi€ém vu bao vé cong ly ¢ Viét Nam

Cong ly c6 thé dugc hiéu 1a nhitng chuan muc xi hoi mang tinh Iy tuong dé mdi ca
nhan, thanh vién x3 hoi tu diéu chinh hanh vi ciia minh, xdy dung mét cich tng xir cong bang
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v6i nguoi khac. Trong mot xd hoi vin minh, tién bo, nén tang ctia cong 1y phai duge xdy dyung
va bdi dip trén co so nhitng gia tri cua lwong tri, 18 phai va pham gia con ngudi.

Cong ly 1a khai niém c6 qua trinh ra doi va phat trién lau dai. Khi xa hoi trong trang thai
so khai, nguoi dan thua thét va chién tranh ludn rinh rap, nhitng chuan myc cua cong 1y chua
thuc su duoc coi trong. Luc nay, nhitng phém chit nhu strc manh, long qua cam, su khéo 1éo
hay k¥ nang st dung vii khi thuan thuc (cta cac chién binh) dugc dé cao. Phap luat hiy con
rt thd so, dua trén céc giai phap st dung “bao luc” va 1€ phai luén thude vé ké khoe hon,
manh hon', “Mdi c4 nhén 1a vién canh st cia chinh minh, nguoi nao du manh thi dung cach
tra thi dé xtr toi theo ¥ minh™?. Khi nha nudc duge thiét 14p, cic ca nhan phai gin bo, lién két,
hop tac, bao vé nhau, khong lam phuong hai 13n nhau dé ciing ton tai va phat trién. Trong mot
xa hoi van minh, vai tro cia “bao luc” ngay cang phai nhat, loai nguoi nhén ra réng, khong
thé dé cho céac ca nhan tu y dinh doat cach hanh x1r, trat tw xa hdi phai dugc thiét lap trén co
so hoa binh va cong ly. Do vay, cong 1y ting budc tién tdi vi tri trung tdm cua hé gia tri dao
dtrc cua xa hoi thoi hién dai.

NoGi dung can ban nhét cua cong ly 1a hoan lai, tra lai cho moi nguoi cai ma ho cé
quyén dugc hudng, ngdn chan viée chiém doat mot cach trai phép nhitng thtr thudc vé nguoi
khéc, déng thoi cling ngan chan nguoi khac thuc hién hanh vi chiém doat nhiing thtr cda minh.
Cong ly ciing con duoc quan niém 13 mot hinh thtc luan 1y dao ddc phd bién ma bat cr ai
cling phai tudn thu. Vi vdy, cong 1y 1a nghia vu va 1a nhimg gi tri nén tang ma mdi cong dong
x4 hoi phai cong nhan va bao vé. Trong qué trinh van dong va phat trién cua nén van minh
nhan loai, nhitg gia tri vu viét, bén vitng cua cong 1y ludn tiép tuc dugc boi dip va lam siu
sic hon. C6 thé khang dinh rang, cong 1y 1a diéu kién tién quyét cho cudc song t6t dep va
cudc song tot dep chinh 1a didu ma cong 1y hudng tdi.

Bao vé cong ly, nhin mot cach khai quét, chinh 1a viéc t6i da héa cac diéu kién, tao
khong gian dé nguoi dan dugc tiép can, dugce thy huong nhiing gia tri 16n lao cia cong ly.
Trude hét, d6 1a su ton trong cong bang, 18 phai dong thoi xac dinh nhitng phuong thirc, bién
phap phu hop, hitu hi€u dam bao cho cac gia tri cia cong ly thuc hién. Mat hoat dong quan
trong nita 1a gin gitr va phét trién niém tin viing chic cia cong dong ddi véi cong ly. Khi
ngudi dan tin vao sy cong chinh cua hé thong phap luit va tu phép, ho s& ¢ nhiing phuong
thire hanh xur tich cuc gop phan thic day an ninh, trat ty x3 hoi, dap tmg kip thoi, day du yéu
cau ciia sy nghiép phat trién kinh té-xa hoi ciia qudc gia ma ho dang song.

Ngay 28/11/2013, 1an dau tién trong lich sir 1ap hién, Qudc hoi nudec Cong hoa xi hoi
cht nghia Viét Nam khoa XIII, ky hop thir 6 da hién dinh yéu cau “bao vé cong ly”. Khoan 3
Piéu 102 Hién phap nam 2013 quy dinh: bao vé cong ly 1a nhiém vu hang dau va xuyén sudt
clia Toa 4n nhan déan - co quan xét xir va thuc hién quyén tu phap tai Viét Nam. C6 thé néi,
quy dinh nay khing dinh cong ly da tré thanh mot gid tri can ban trong cong dong xa hoi Viét
Nam va mdi ca nhan trong cong déng do co quyén duoc séng trong mat xa hai trat tu, on dinh

' Vit Vin Mau, Dan ludt khdi lugn, ndm 1961.
> Will Durant, Nguon géc van minh (Nguyén Hién Lé dich), Nxb Vin héa thong tin, nim 2006.
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va hop tac dua trén nén tang nhitng gia tri cin ban cua cong ly. Tir ddy, Toa an chinh thirc
duoc x4c dinh 1a thiét ché co ban cham lo, bao vé cong ly. Nhitng c4 nhén, t6 chirc thanh vién
xd hoi dang chiu bat cong, hoic cho ring dang hién hitu nhiing bat cong nhét dinh, néu yéu
cau Toa 4n bao vé thi Toa an phai thuc thi moi bién phap dé giai quyét. Hoat dong ciia Toa 4n
khong chi thuan tiy dimg lai & viéc ap dung luat phap ddi voi timg vu viée cu thé nhu quan
niém trudc day.

That ra, trong lich st tu phap Viét Nam, nghia vu khong dugc thoai thac trudc trach
nhiém bao vé cong ly ciia Toa 4n dd dugce quy dinh tir rdt sém. Ngay tai Sac 1énh s 13 do
Chu tich H6 Chi Minh ky ngay 24/1/1946, mot trong nhitng van ban dau tién dat nén mong
cho viéc hinh thanh nén tu phap xét xtr cia ché d6 méi da khang dinh “Cac vi Thim phan s&
chi trong phap luat va cong ly”. Diéu thir 50 Sic 1énh nhan manh ngoai phap luat, Thim phan
con phai dua vao luong tdm ngay thing ciia minh dé xét xir: “Mdi Tham phan xir an quyét
dinh theo phap luat va lvong tim cua minh”. Vi 18 bao vé cong ly, Diéu thir 80 Sic lénh quy
dinh Tham phan khong duoc thoai thac nghia vu xét xir: “Cac Tham phan khong thé 1ay cd gi,
trir treong hop cdo ti va hoi ti, ma tir chdi khong xét xir mot viéc nao”.

bang tiéc 1a tinh than nay khong dugc tiép tuc cu thé hoa hon nita trong phap luat Viét
Nam. Trong mot s6 dao luat quan trong, ruong cot cua Viét Nam nhu Bo luat Dan su, Bo luat
T tung Dan sy, Luat T6 chitc Toa 4n nhén dan,... van rang budc hoat dong tu phap xét xu
vao mét quy dinh “Tham phan, Hoi thim nhan dan xét xu doc 1ap va chi tuan theo phap luat”.
Nguyén tic nay dé dan dén cach hiéu: néu chua c6 luat, chua cé quy dinh thi Toa an va Tham
phan khong thé giai quyét dugc cic vu viéc nén da can trd sy dinh hinh nguyén tic: Toa 4n
phai thu 1y tit ca cac vu, viéc dan su, khong duge tir chdi xét xtr vi ly do khong cé luat trong
phép luat Viét Nam hién nay.

Céc thu tuc td tung luon la co ché, cong cu xa hdi giup cac ca nhan tiép can dugc cong
1y, bao vé cac quyén va 16i ich chinh dang cia minh. Khi co ché t6 tung khong dap ung tng
kip thoi, diy du yéu cau cua xa hoi thi chiing s& khong thuc su phuc vu, thuc ddy cong ly. No6i
khéc di, néu cac co ché td tung khong di manh va hi¢u qua thi s€ 1am v6 hi¢u hoa qué trinh
thuce thi cac quyén co ban cia c4 nhan.

2. Khoang trong phap luit va nhiém vu ciia Téa an

Nhu vay, van dé quan trong dau tién duoc dit ra trong qua trinh bao v¢ cong ly chinh la
giai quyét cac “khoang tréng phap luat”.

Khoang tréng phép luat, 13 khai niém chi khoang cach giita ndi dung quy dinh cua phap
luat va nhing gia tri ciia cong ly. Co thé khing dinh ring, hé thong phap luat do cac nha lap
phap (nghi vién, quéc hoi) tao ra luon rat kho tiém can duoc véi cong ly. Pay 1a mot trang
thai c¢6 thuc bai ngoai nhimng rui ro vé k¥ thuat va quy trinh 1ap phép, phap luat bi chi phdi rat
16n bi mong mudn cia gidi cdm quyén va nhimg thoa hiép chinh tri. Do vay, phap luat ludn
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c6 tinh trang khuyét thiéu nhimg quy dinh dé giai quyét cac vu viéc, hodc cé nhitng quy dinh
khong o rang dé giai quyét cac truong hop xay ra mot cach thau déo.

Dé giai quyét khoang tréng phap luat, phuong thirc dau tién phai nghi dén 1a cac nha 1ap
phap s& tiép tuc nd luc bd sung, hoan thién phap luat dé 14p day cac khoang trong nay. Nhu
trén dd phan tich, nguyén nhan cta khoang tréng phap luit c6 ngudn goc tir cac yéu té chi
quan tir phia co quan 14p phap nén khong thé chi trong chd vao su nd luc cua hé thdng co
quan ndy ma giai quyét duge. Co mot con dudng khac dé giai quyét van dé: hoat dong xét xir
ciia Toa an. Lich st phap 1y cua cac qudc gia trén thé gidi da chimg minh. Trong khoang
trong thiéu ving cic quy dinh cua phép luat, Toa 4n bang nang luc phan xt cliia minh da giai
quyét ting truong hop cu thé mot cach hop 1y. Nhirng phén quyét d6 thong qua su cong nhan
ctia nhan dan (du luan cong dong) s& tro thanh cac an 18 dé ap dung cho nhiing trudng hop
tuong tu - Mot loai ngudn quan trong ctia phap lut.

O nhitng nudce theo hé théng thong luat nhu Anh, My, Uc, Canada,... cong ly dugc bao
dam rét tot. Pay 1a diéu hoan toan khong phai ngau nhién, nho coi 4n 18 13 nguén quan trong
ctia phap luat, ma cac nudc nay da bao dam dugc cong ly dé dang hon cho cic cong dan cia
minh. An 1é do phan quyét clia toa 4n tao ra, ma toa an lai 13 thiét ché dé bao vé cong ly, nho
d6 4n 1é ciing 12 ngudn phép luét tiém cén duoc cong 1y rit cao. Cong ly dugc bao vé, xa hoi
tuan tha phap quyén, c¢é 1& d6 14 mot trong nhitng chia khoa quan trong dua cac qudc gia ndy
phat trién thinh vuong’.

Nhu viy, bao vé cong ly tiy thude rat 16n vao hoat dong ap dung phap luit ciia Toa an.
Ap dung phap luat 1a phuong thirc dé bu vao khoang trong phap luat. Ranh gidi gitra 1ap phap
va tu phap chi mang tinh twong d6i. Toa an dén lugt minh ciing da déng gép vao qua trinh
hoan thién phép luat. Van dé con lai 1a phai 4p dung phéap luat nhu thé nao dé dat dugc cong
ly. Boi 18, 4p dung phap luat sai s& dan t6i bat cong va oan khuit, nhiém vu nay rat vinh
quang nhung ciing rat nang né. Piéu nay giai thich vi sao Hién phap Viét Nam than trong khi
trao nhi€ém vu nay cho Toa an.

3. MAu thuén giira bao vé phap luit va bao vé cong ly

Nhiém vy bao vé phép luat va nhiém vu bao vé cong ly ciia Toa 4n c6 mau thuin nhau
hay khéng? C6 nhing quy dinh ndo ctia phap luat lai mau thuan, trai nguoc véi cac gia tri cua
cong 1y? Trong nha nudc phap quyén, dic biét 1a trong nha nudc phap quyén xi hodi chua
nghia, diéu nay thuc hy hitu nhung khong phai 1a khong xay ra. Khoang tréng phép luat 1a su
khuyét thiéu cac quy dinh ma phap luat khong dé cép t6i, con mau thudn giira bao vé phap
luat va bao vé€ cong ly lai 1a mdt dang khac: Phap ludt c6 dit ra cac quy dinh nhung lai la
nhiing quy dinh khong phu hop véi thuc tién. Viéc 4p dung theo nhiing quy dinh dé s& dan tSi
nhiing sai lac trong giai quyét van dé, roi xa hon nita céc gié tri ciia chan 1y.

3 Xem Nguyén Sy Diing, Toa dn bdo vé céng Iy (http://quyenconnguoi.com/y-kien-nguoi-dan/toa-an-bao-ve-
cong-ly-9812.html
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Khi xay ra mau thuan giita quy dinh cua phap luat va cic gid tri ciia chan ly, nhiém vu
bao vé, thuc thi cong 1y cta Toa 4n s& kho khan hon rét nhiéu. Trong trudng hop “khoang
trong phap luat”, Toa an dugc quyén “mua gdy” trong khoang “vudn hoang” nhat dinh. Con ¢
day, Toa 4n khong cé khoang trong dé xét xtr. Mudn xét xtr duoc thi phai g& bo nhitng quy
dinh sai lac, mau thuan cua luat phap di. Co quan 1ap phap ciing chinh 1 co quan dai dién, co
quan tryc tiép nhan quyén luc tir nhan dan. Bai bo nhimng quy dinh ciia co quan 1ap phap la
hoat dong khong dé lam duoc cta cac co quan trong bd may nha nudc. Chi trong nha nudc
phéap quyén, dé dam bao cho phép luat, dac biét 13 Hién phap dugc thuong t6n, co ché kiém
soat, kiém ché dbi trong quyén luc trong t6 chirc bd may nha nude duge dé cao tuyét dbi. Mot
s6 qudc gia da trao kha niang bac bo cic quy dinh cia co quan 1ap phap cho Toa an, khi nhiing
quy dinh nay cong dam bao thuc thi cong ly.

Vén dé 1a Toa 4n sé& cin ctr vao dau dé g bo cac quy dinh cia Lap phap? Chéc chin 1a
chi ¢6 con dudong duy nhat 1a nwong tya vao Hién phap, dwa vao nhiing quy dinh, nguyén tic
ma nhan dan di xay dung trong Hién phap dé Toa an 1am rd su phi ly, khong pht hop cua cac
quy dinh ma 1ap phap tao nén dé bac bo chung. Khi g& bo dugc nhitng vudng mic nay roi,
Tda an s& c¢6 dugc mot “khoang tréng phap luat” dé tiép tuc “mua gdy vudn hoang”, giai
quyét nhitng vu viéc cu thé dé bao vé nhing gia tri t6t dep ciia cong 1y.

Nhu véy, khoang tréng phap luat, mau thudn giira bao vé phap luat va bao vé cong ly
chinh 1a nhiing van dé ma Toa 4n phai ddi dién trong qua trinh bao v€ phap luat va bao vé
cong ly. Trao quyén chi dong cho Toa an trong xét xir khi chua 6 luat dé tir d6 tao ra an 18,
bd sung cho nguon luat, san 14p mot cach c6 hiéu qua khoang trong phap luat, nhiéu qubc gia
da thuc hién. Tuy nhién trao quyén cho Toa 4n bac bo cac quy dinh cta phap luat khong phu
hop khi xét xir, kha nhiéu qudc gia chua 1am dugc. C6 rat nhiéu 1y do di duoc dua ra dé giai
thich: Toa 4n chua du kha nang, du uy tin; tinh than kiém soat quyén luc ciia cac co quan nha
nude (ké ca 1ap phap) chua dugce tuyét dbi dé cao... Nhiing quéc gia lam duogc diéu nay khi
d3 manh dan tin tuéng, trao quyén phan xir cic quyét dinh cua 1ap phap (cin cit vao hién
phép) cho Tda an. Niém tin ndy dd giup cho Toda an cua cac qudc gia d6 c6 duge kha ning
tuyét voi trong viéc bao vé cong ly. Pay 1a mot thuc tién sinh dong ma Viét Nam can tham
khao, hoc hoi trong qué trinh x4y dung mot thiét ché bao vé cong ly cua minh./.
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